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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (aa 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 





CONTENTS 


SEPTEMBER 1973 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 
Perishable Agricultural Commodities Act, 1930 . 


SUBJECT INDEX OF AGRICULTURE DECISIONS FOR 
SEPTEMBER 1973 


CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 


IV 





LIST OF DECISIONS REPORTED 


SEPTEMBER 1973 
AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


ALVEY, ROBERT J. v. BOURBON STOCK YARD Co., INC. 
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BOTTLINGER, MELVIN, d/b/a MERIDIAN LIVESTOCK AUC- 
TION. P&S Docket No. 4809. Unfair and deceptive 
practices—F alse and incorrect purchase invoice recaps 


Four CoRNERS LIVESTOCK AUCTION, INC. P&S Docket 
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REED, DEWEY v. BOURBON STocK YARD Co., INC. P&S 
Docket No. 4576. Order on reconsideration 


(No. 15,444) 


In re FouR CORNERS LIVESTOCK AUCTION, INC. P&S Docket No. 
4773. Decided September 5, 1973. 


Insufficient funds checks—Custodial account for shippers’ proceeds— 
Financial requirements—Current liabilities exceeding current 
assets—Suspension 


Where respondent violated the Act and the regulations in connection with 
the financial requirements thereof, the issuance of insufficient funds 
checks, and the maintenance of its custodial account for shippers’ pro- 
ceeds, respondent is suspended as a registrant under the act for 7 days 
and thereafter until no longer insolvent and the deficit in the custodial 
account for shippers’ proceeds is eliminated. 


Thomas Bundy, for complainant. 
Respondent pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge William J. Weber, filed August 9, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondent. 
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ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) hereinafter called the “Act”, and the regulations promul- 
gated thereunder by the Secretary of Agriculture (9 CFR 201.9 
et seq.) hereinafter referred to as the “Regulations”. It was in- 
stituted by a Complaint filed on March 23, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture. 


Copies of the Complaint and the Rules of Practice were served 
on the Respondents on March 29, 1973. They were notified in 
writing that an Answer should be filed within 20 days, and that 
failure to file an Answer denying the allegations of the Complaint 
would constitute admission of such allegations. No Answer has 
been filed. 


On June 26, 1973, the Complainant filed a recommendation that 
the order proposed below be issued. The matter was referred to 
Administrative Law Judge William J. Weber, Office of the Ad- 
ministrative Law Judges, United States Department of Agricul- 
ture, for preparation of a report without further investigation 
or hearing pursuant to section 202.9(c) of the rules of practice. 


I 


(a) Four Corners Livestock Auction, Inc., hereinafter referred 
to as the Respondent, is a corporation with its principal place of 
business located at Aztec, New Mexico. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
the Four Corners Livestock Auction, Inc., hereinafter referred to 
as the Stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the Stockyard, and buying and 
selling livestock in commerce for its own account. 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 
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II 


(a) Respondent’s current liabilities presently exceed its cur- 
rent assets. 


(b) As of December 31, 1972, Respondent had current liabili- 
ties totaling $29,626.40 and current assets totaling $8,648.02, re- 
sulting in an excess of current liabilities over currents assets of 
$20,978.38. 


(c) Respondent, engaged in business as a market agency in 
commerce, notwithstanding the fact that respondent’s current lia- 
bilities exceeded its current assets. 


Ill 


Respondent, during the period from September 30, 1972 
through December 31, 1972, failed to maintain and use properly 
its custodial account for shippers’ proceeds thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in that: 


(a) As of September 30, 1972, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 


in the amount of $32,574.46 and had to offset said checks, a defi- 
cit cash balance in said bank account in the amount of $7.71, cash 
on hand of $15,135.00 no deposits in transit and no current pro- 
ceeds available, resulting in a deficiency of $17,447.17 in funds 
available to pay shippers’ proceeds; 


(b) As of October 31, 1972, Respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds,” 
in the amount of $25,205.76 and had to offset said checks, cash 
in said bank account in the amount of $511.50, no deposits in 
transit and current proceeds receivable in the amount of $5,027.- 
24, resulting in a deficiency of $19,667.02 in funds available to 
pay shippers’ proceeds; 


(c) As of November 30, 1972, Respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds”, 
in the amount of $19,454.27 and had to offset said checks, cash 
in said bank account in the amount of $11,695.67, no deposits in 
transit and no current proceeds receivable, resulting in a de- 
ficiency of $7,758.60 in funds available to pay shippers’ proceeds; 
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(d) As of December 31, 1972, Respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $11,426.76 and had to offset said checks, cash 
in said bank account in the amount of $12.42, no deposits in 
transit and no current proceeds receivable, resulting in a defi- 
ciency of $11,414.34 in funds available to pay shippers’ proceeds ; 


(e) Such deficiencies were due, in part, to Respondent’s fail- 
ure to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to all the proceeds receivable from the sale of consigned livestock. 


IV 


Respondent, in connection with its operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth in detail in paragraph IV of the Complaint, and at divers 
other times, issued checks drawn on its “Custodial Account for 
Shippers’ Proceeds’, in purported payment. of the net proceeds 
resulting from the sale of livestock consigned on a commission 
basis, which checks were returned unpaid by the bank upon which 
they were drawn because Respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


CONCLUSIONS 


By reason of the facts set forth in paragraph II herein, Re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204) and Respondent has violated Section 307 
and 312(a) (7 U.S.C. 208, 213(a)), of said Act. 


By reason of the facts set forth in paragraph III herein, Re- 
spondent has wilfully violated Section 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)), and section 201.42 of the regulations 
(9 CFR 201.42(a)). 


By reason of the facts set forth in paragraph IV herein, Re- 
spondent has wilfully violated Sections 304, 307, and 312(a) of 
the Act (7 U.S.C. 205, 208, 213(a)) and section 201.43(a) of 
the Regulations (9 CFR 201.43(a)). 


ORDER 


Respondent, its officers, directors, agents, employees, successors 
and assigns, directly or through any corporate or other device, in 
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connection with respondent’s operations as a market agency and 
dealer shall cease and desist from: 


1. Operating as a market agency while its current liabilities 
exceed its current assets; 


2. (a) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


(b) Failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; and 


3. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days and thereafter until it demonstrates that it is 
no longer insolvent and that the deficit in its custodial bank ac- 
count for shippers’ proceeds has been eliminated. When respond- 
ent demonstrates that it is no longer insolvent and that the defi- 
cit in its custodial account for shippers’ proceeds has been elimi- 
nated, a supplemental order will be issued in this proceeding 


terminating this suspension after the expiration of the 7-day pe- 
riod. 


This order will become effective on the sixth day after service 
upon respondent. 


(No. 15,445) 


In re MELVIN BOTTLINGER, d/b/a MERIDIAN LIVESTOCK AUCTION. 
P&S Docket No. 4809. Decided September 6, 1973. 


Unfair and deceptive practices—False and incorrect purchase invoice recaps 


Where respondent engaged in unfair and deceptive practices as found herein, 
respondent is ordered to cease and desist from such practices. 
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Hugh A. Stowe, for complainant. 
Respondent pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge William J. Weber, filed August 7, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 


ceeding captioned above. No exceptions were filed by respondent. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) hereinafter called the ‘Act’, and the regulations promul- 
gated thereunder by the Secretary of Agriculture (9 CFR 201.9 
et seq.) hereinafter referred to as the “Regulations”. It was in- 


stituted by a Complaint filed on June 1, 1973, by the Adminis- 


trator, Packers and Stockyards Administration, United States 
Department of Agriculture. 


Copies of the Complaint and the Rules of Practice were served 
on the Respondent on June 7, 1973. The Respondent was notified 
in writing that an Answer should be filed within 20 days, and that 
failure to file an Answer denying the allegations of the Complaint 


would constitute admission of such allegations. No Answer had 
been filed. 


On July 17, 1973, the Complainant filed a recommendation that 
the order proposed below be issued. The matter was referred to 
Administrative Law Judge William J. Weber, Office of the Ad- 
ministrative Law Judges, United States Department of Agricul- 
ture, for preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


FINDINGS OF FACT 
I 


(a) Melvin Bottlinger, hereinafter referred to as respondent, 
is an individual doing business as Meridian Livestock Auction, 
with his principal place of business located at Merdian, Texas. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Meridian Livestock Auction, a posted stockyard under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; 

(3) Registered with the Secretary of Agriculture as a 
market agency buying and selling livestock on a commission basis 


in commerce and as a dealer buying and selling livestock in com- 
merce. 


II 


Vann-Roach Cattle Co., Inc., Fort Worth, Texas, hereinafter re- 
ferred to as Vann-Roach, at all times material herein was, and 


is, registered with the Secretary of Agriculture as a market 
agency buying on commission and as a dealer in commerce. 


Ill 


Lonnie Thompson, Jr., Bowie, Texas, hereinafter referred to 
as Thompson, is an individual who, at all times material herein, 
was engaged in the business of buying livestock on a commission 
basis, in commerce, for Vann-Roach. 


IV 


Respondent, on or about the dates and in the transactions set 
forth in detail in paragraph IV of the Complaint, during the pe- 
riod from December 18, 1972, through February 5, 1973, at the 
request of Thompson and pursuant to an agreement, arrangement 
or understanding with him, made false and incorrect entries on 
purchase invoice recaps which entries understated the average 
price per hundredweight of livestock purchased by Thompson for 
Vann-Roach. Copies of said purchase invoice recaps were made 
a part of the accounts and records of Respondent. Thompson sub- 
mitted such false and incorrect recaps to his principal, Vann- 
Roach, who was misled by the false and incorrect entries con- 
tained therein and who made the recaps a part of its accounts 
and records. 
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CONCLUSIONS 


By reason of the facts set forth in paragraph IV herein, Re- 
spondent has violated sections 307, 312(a) and 401 of the Act 
(7 U.S.C. 208, 218(a) and 221) and section 201.44 of the regu- 
lations (9 CFR 201.44). 


ORDER 
Respondent shall cease and desist from: 


(1) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents in connection with livestock 
transactions in commerce; 


(2) entering into or participating in any arrangements, agree- 
ments or schemes to deceive persons selling or purchasing live- 
stock in commerce, or aiding and abetting other persons in de- 
ceiving sellers or purchasers of livestock, in commerce; and 


(3) making, or causing to be made, false or incorrect purchase 
invoice recaps or other documents a part of the accounts and rec- 
ords of any person subject to the Act. 


Respondent shall prepare and keep accounts, records and mem- 
oranda which fully and correctly disclose all transactions in- 
volved in respondent’s business as a dealer and market agency 
subject to the Act, including purchase invoice recaps which dis- 
close, fully and correctly, all information relating to the purchase 
of livestock. 


This order shall become effective on the sixth day after service 
upon respondent. 


(No. 15,446) 


ROBERT J. ALVEY v. BOURBON STOCK YARD Co., INC. P&S Docket 
No. 4575. Decided September 25, 1978. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Complainant pro se. 
O. Grant Bruton, Louisville, Kentucky, for respondent. 
John J. Casey, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), a Decision 
and Order was issued on March 9, 1973, in which respondent 
Bourbon Stock Yard Co., Inc., was ordered to pay complainant 
Robert J. Alvey, as reparation, the sum of $183.75 together with 
interest thereon at the rate of 8 percent per annum from April 
1, 1971, until paid. 


On March 19, 1973, respondent filed a petition “for rehearing 
or fcr modification” of that Decision and Order. In that petition 
the respondent raises a single legal question which it states as 
follows: “Do the Judicial Officer and the Secretary have the right 
to require respondent to furnish services for which there is a tar- 
iff charge if that charge has not been paid?” Respondent states 
further, ‘‘We do propose to argue, again, that to require a stock- 
yard to render handling services without the payment of its pub- 
lished tariff fee therefor is a legal error of constitutional magni- 
tude. It is black-letter public utility law that a regulatory body 
deprives a public utility of its property without due process of 
law if the public utility is required to render services gratui- 


tously.” Respondent states further, “And this is the effect of the 
orders in these cases. Despite the fact that the tariff charges for 
handling cattle were admittedly not paid, the stockyard is being 
held liable for failing to render said services.” 


The term “Yardage” as used in Supplement No. 4 of Tariff No. 
23, effective at the time material herein, includes “holding of 
livestock for a reasonable time pending delivery or shipment to 
buyers.” There is no evidence that the respondent stockyard 
owner in this case was not paid the fee provided in the tariff for 
“Yardage’’, which includes the compensation to be paid to the 
respondent for carrying out the responsibility which is in ques- 
tion in this proceeding. 


Section 6, item 4 of respondent’s Tariff No. 23 provides charges 
for driving livestock to truck chutes for outbound loading, when 
requested by an owner or his authorized agent. It appears that 
respondent was not paid that charge. There is nothing in that 
item of respondent’s tariff about the holding or safeguarding of 
livestock pending delivery or shipment to buyers. The fact that 
respondent was not paid to drive complainant’s livestock to the 
truck chutes cannot be construed as absolving respondent stock- 
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yard owner from its responsibility for livestock left in its stock- 
yard during non-business hours. 


As found in the Decision and Order issued on March 9, 1973, 
that responsibility is a matter of law. Such a responsibility can- 
not be altered by a stockyard owner by language inserted in its 
tariff. The law imposes the responsibility on a stockyard owner, 
and also provides for the imposition of charges to compensate the 
stockyard owner for carrying out such responsibilities. 


We see nothing in the Decision and Order issued on March 9, 
1973, which compels the respondent to render any service gratui- 
tously or which prohibits the respondent from collecting any fee 
provided in its tariff, nor do we find any evidence that in this 
case the respondent was not paid its fee for “Yardage” which 
included “holding of livestock for a reasonable time pending de- 
livery or shipment to buyers.” 


We see no reason to modify or change the Decision and Order 
issued on March 9, 1973. Accordingly, it is hereby reinstated. 


Copies hereof shall be served on the parties. 


(No. 15,447) 


DEWEY REED v. BOURBON STOCK YARD Co., INc. P&S Docket No. 
4576. Decided September 25, 1973. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Complainant pro se. 
O. Grant Bruton, Louisville, Kentucky, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), a Decision 
and Order was issued on March 6, 1973, in which respondent 
Bourbon Stock Yard Co., Inc., was ordered to pay complainant 
Dewey Reed, as reparation, the sum of $1,508.66 together with 
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interest thereon at the rate of 8 percent per annum from July 
1, 1971, until paid. 


On March 19, 1973, respondent filed a petition “for rehearing 
or for modification” of that Decision and Order. In that petition 
the respondent raises a single legal question which it states as 
follows: ‘Do the Judicial Officer and the Secretary have the right 
to require respondent to furnish services for which there is a 
tariff charge if that charge has not been paid?” Respondent states 
further, “We do propose to argue, again, that to require a stock- 
yard to render handling services without the payment of its pub- 
lished tariff fee therefor is a legal error of constitutional magni- 
tude. It is black-letter public utility law that a regulatory body 
deprives a public utility of its property without due process of 
law if the public utility is required to render services gratui- 
tously.” Respondent states further, “And this is the effect of the 
orders in these cases. Despite the fact that the tariff charges for 
handling cattle were admittedly not paid, the stockyard is being 
held liable for failing to render said services.” 


The term “Yardage” as used in Supplement No. 4 of Tariff 
No. 23, effective at the time material herein, includes “holding 


of livestock for a reasonable time pending delivery or shipment 
to buyers.” There is no evidence that the respondent stockyard 
owner in this case was not paid the fee provided in the tariff 
for “Yardage”, which includes the compensation to be paid to 
the respondent for carrying out the responsibility which is in 
question in this proceeding. 


Section 6, item 4 of respondent’s Tariff No. 23 provides charges 
for driving livestock to truck chutes for outbound loading, when 
requested by an owner or his authorized agent. It appears that 
respondent was not paid that charge. There is nothing in that 
item of respondent’s tariff about the holding or safeguarding of 
livestock pending delivery or shipment to buyers. The fact that 
respondent was not paid to drive complainant’s livestock to the 
truck chutes cannot be construed as absolving respondent stock- 
yard owner from its responsibility for livestock left in its stock- 
yard during non-business hours. 


As found in the Decision and Order issued on March 6, 1973, 
that responsibility is a matter of law. Such a responsibility can- 
not be altered by a stockyard owner by language inserted in its 
tariff. The law imposes the responsibility on a stockyard owner, 
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and also provides for the imposition of charges to compensate 
the stockyard owner for carrying out such responsibilities. 


We see nothing in the Decision and Order issued on March 6, 
1973, which compels the respondent to render any service gratui- 
tously or which prohibits the respondent from collecting any fee 
provided in its tariff, nor do we find any evidence that in this 
case the respondent was not paid its fee for “Yardage” which 
included “holding of livestock for a reasonable time pending de- 
livery or shipment to buyers.” 


We see no reason to modify or change the Decision and Order 
issued on March 6, 1973. Accordingly, it is hereby reinstated. 


Copies hereof shall be served on the parties. 
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NorRTH MARION FRuIT Co., INC. v. GARN L. BAUM. 
PACA Docket No. 2-3018. Admission of liability 


NUCHIEF SALES, INC. v. PANNO & Sons, INC. PACA 
Docket No. 2-3104. Default 


NUCHIEF SALES, INC. v. PANNO & Sons, INc. PACA 
Docket No. 2-3105. Default 


PATT WHOLESALE PRODUCE, INC. v. FOUR SEASONS. 
PACA Docket No. 2-3110. Default 


RUTHERFORD PoTATO COMPANY, INC. v. J. B. KRAMER 
Grocery Co., Inc. PACA Docket No. 2-3115. 
Default 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


SAHARA PACKING COMPANY v. SOUTHWEST PRODUCE, 
Inc. PACA Docket No. 2-3051. Dismissal on au- 
thorization of complainant 


SUNSPICED, INC. v. HADDAD PropuUcE Co. PACA Docket 
No. 2-3101. Default 


THERIAULT FERTILIZER, INC. v. HADDAD PRODUCE CO. 
PACA Docket No. 2-3097. Default 


TIGER MOUNTAIN ORCHARDS v. PANNO & SONS, INC. 
PACA Docket No. 2-3125. Default 


TIGER MOUNTAIN ORCHARDS v. PANNO & SONS, INC. 
PACA Docket No. 2-3126. Default 


VANTAGE SALES COMPANY v. W. H. NICOLLS. PACA 
Docket No. 2-3094. Default 


VEG-PAK, INC. v. GRASSO PrRopUcE, INc. PACA Docket 
No. 2-3127. Default 


Wasco POTATO GROWERS, INC. v. WESTERN PRODUCE Co. 
PACA Docket No. 2-3128. Default 


WILLIAM ANDERSON COMPANY v. JOHN STOKER. PACA 
Docket No. 2-3124. Default 


(No. 15,448) 


THE KUNKEL Co., INC. v. SALISCH PRODUCE COMPANY, INC. PACA 
Docket No. 2-2562. Decided September 5, 1973. 


Joint account loss—Insolvency of a purchaser—Negligence claim—Burden 
of proof—Failure to sustain—Reparation for amount claimed as 
one-half net loss, plus fees and expenses 


Where respondent failed to sustain its burden of proof of negligence by com- 
plainant in handling the joint venture involved herein, reparation for 
the amount claimed as one-half the net loss, $6,357.38, plus an addi- 
tional amount of $1,280.20 for fees and expenses in connection with the 
oral hearing, is awarded complainant against respondent. 


Charles Chorna, Beverly Hills, California, for complainant. 
John D. Chinello, Fresno, California, for respondent. 
Ronald S. Peterson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $7,418.74, one-half 
of the net loss that allegedly resulted from the sale by complain- 
ant of various lots of cantaloupes on joint account transactions 
with respondent in interstate commerce. By several amendments 
to the complaint, the amount claimed was ultimately reduced to 
$6,357.38, due to collections of portions of the loss from the rail- 
road carriers. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability. 


An oral hearing was held at Los Angeles, California, on Feb- 
ruary 6 and 7, 1973. Both parties were represented by counsel, 
and one witness testified for each. After the hearing, both par- 
ties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation, The Kunkel Co., Inc., whose 
address is 1102 Plymouth Building, Minneapolis, Minnesota 
55402. At the time of the transactions involved herein, complain- 
ant was licensed under the Act. 


2. Respondent is a corporation, Salisch Produce Co., Inc., 
whose address is 787 Second Avenue, Yuma, Arizona 85364. At 
the time of the transactions involved herein respondent was li- 
censed under the Act. 


3. From approximately June 26, 1971, through approximately 
September 1, 1971, complainant and respondent engaged in vari- 
ous joint account transactions involving cantaloupes purchased by 
respondent, shipped in interstate commerce, and sold by com- 
plainant, with the net profit or losses from such sales to be di- 
vided equally between them. 


4. On such transactions a joint account net loss of $12,714.76 
was sustained. Respondent has never paid its half of the joint 
account loss. 
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5. Complainant has reasonably incurred fees and expenses of 
$1,280.20 in connection with the oral hearing herein. 


6. The formal complaint was filed on January 7, 1972, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Except for a few small losses on damaged shipments, on which 
respondent does not deny liability, the joint account loss resulted 
from the insolvency of a cantaloupe purchaser, Stillman Fruit 
Company. Respondent’s defense is based solely on a claim of neg- 
ligence on the part of complainant in selling the joint account 
cantaloupes to a poor credit risk. 


The evidence shows that complainant and respondent had a 
joint account relationship over a period of years which, except 
for 1971, had been generally successful. Respondent entrusted 
complainant to select the purchasers, placed no limitations on 
where or how the cantaloupes were to be sold, and did not inquire 
who had purchased them. 


Complainant had been selling both the joint account cantaloupes 


and its own product to Stillman Fruit Company for several years. 
Stillman had always had an extended credit record but had al- 
ways paid for the produce. Respondent did not prove that the 
Stillman credit situation should have appeared to be any different 
to complainant in the early summer of 1971. As the summer wore 
on its total debt increased substantially, and complainant sent an 
accountant to examine Stillman’s books. When the accountant 
reported his findings, complainant immediately refused further 
credit, then tried to collect all it could, and in fact collected over 
$13,000 more on the joint account before Stillman closed its doors. 


Respondent contends that complainant should have run a credit 
check on Stillman or taken other measures to ascertain its finan- 
cial status sooner than it did. But this ignores the fact that com- 
plainant and Stillman had a continuing business relationship in 
which substantial amounts of credit were extended. It also over- 
looks Stillman’s apparent status as a going concern that was re- 
ceiving credit from many other sources. In fact, complainant was 


one of the first creditors, if not the first, to refuse credit to Still- 
man. 


Testing the reasonableness of complainant’s conduct requires 
deciding what the ordinarily prudent person would have done 
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under like circumstances. While there is no evidence that Still- 
man’s other creditors are reasonably prudent, we cannot believe 
that virtually all of them were negligent. Yet they extended credit 
after complainant would not. If anything can be said of complain- 
ant’s conduct, it is that complainant was more cautious than 
average. Were it not for complainant’s caution, the joint account 
would have suffered a greater loss than it did. 


It must also not be overlooked that complainant itself had a 
considerable investment in the joint account produce as well as in 
other merchandise of its own which had been sold to Stillman on 
credit. Complainant would be naturally motivated to use caution 
when it had even more to lose than respondent. As we said in L. 
Gillarde Company v. Elbert D. Ball, 4 A.D. 588, 592 (1945): 


In the joint venture, complainant has as much to gain or lose 
as did respondent. It is reasonable to assume, then, that com- 
plainant did not jeopardize its own interests. .. . We fail to 
see wherein complainant could be said to have been negligent 

. . &@ joint adventurer “contracts for good faith and in- 
tegrity, but not that he will commit no errors; for negligence, 
fraud and dishonesty he is liable, but not for non-negligent 
mistakes.” 


We conclude that respondent has not met its burden of proving 
that complainant was negligent. 


Although complainant claimed $1,362.20 as fees and expenses 
in connection with the oral hearing herein, $40 of that amount 
was for witness fees of an officer or party and cannot therefore 
be allowed. In addition the transcript ended up costing $208 in- 
stead of $250 as estimated in the claim. The amount allowed is 
accordingly reduced to $1,280.20. 


Respondent also objected to the claim of mileage for Edward 
Kunkel to travel by automobile from Minneapolis to Los Angeles. 
Although Kunkel is not entitled to witness fees, we are allowing 
this portion of the claim for two reasons. First, under the Act, 
complainants are expected to travel for oral hearings at the place 
of business of respondents, and they are entitled to their reason- 
blae expenses in so doing. 7 CFR § 47.19(d) (2) (v). Secondly, 
respondent subpoenaed several boxes of complainant’s files, and 
it was reasonable to use an automobile to transport them to Los 
Angeles in response to the subpoena. 
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ORDER 


Within 30 days from the date of this Order, respondent shall 
pay to complainant, as reparation, the sum of $6,357.38 with in- 
terest thereon at the rate of 8 percent per annum from October 
6, 1971 until paid. Respondent shall also pay to complainant with- 
in such time, as additional reparation, $1,280.20, with interest 
thereon at the rate of 8% per annum from the date of this order 
until paid. 


Copies of this Order shall be served upon the parties. 


(No. 15,449) 


BuD ANTLE, INC. v. THE BOHACK CORPORATION. PACA Docket No. 
2-2939. Decided September 13, 1973. 


Good delivery standards—Burden of proof—Failure to sustain—Dismissal 


Where complainant failed to sustain its burden of proof that the lettuce in 
issue met good delivery standards and that respondent’s rejection thereof 
was without reasonable cause, the complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $798.84 in connection 
with a transaction in interstate commerce involving a shipment of 
lettuce. 


A copy of the Department’s report of investigation, together 
with a supplement thereto, was served on each of the parties. A 
copy of the formal complaint was served on respondent, which 
filed an answer thereto, denying liability to complainant. 
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Since the amount claimed in the formal complaint does not ex- 
ceed $3,000, the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure, complainant filed an opening statement, 
and although given the opportunity, respondent filed no answer- 
ing statement. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Bud Antle, Inc., is a corporation whose address 
is P. O. Box 1759, Salinas, California. 


2. Respondent, The Bohack Corporation, is a corporation whose 
address is 48-25 Metropolitan Avenue, Brooklyn, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


38. On July 26, 1972, in the course of interstate commerce, com- 
plainant, pursuant to a contract negotiated by a broker, Ed Zim- 
merman, sold and shipped to respondent piggback trailer BVDZ 
503002 containing 840 cartons of film-wrapped Imperial-size ice- 
burg lettuce at an agreed total invoice price of $2,987, f.o.b. Wat- 
sonville, California. 


4. Trailer BVDZ 503002 arrived in Mespeth, New York on 
August 2, 1972, where it was federally inspected on that same 
day. The results of that inspection, in relevant part, are as 
follows: 


“Quality and Condition: Grade defects average 5% consist- 
ing of broken midribs. Heads or portions of heads not affected 
by decay or other condition defects are fresh and crisp. One 
to four heads in most cartons, none in some, average 6% 
damage by discoloration following bruising scattered 
throughout packs. One to eight heads per carton, average 
19% damage by Tipburn. Average 3% decay, Bacterial Soft 
Rot, all stages affecting one to three leaves. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 92% hard or firm only account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in part of three stacks nearest doors.” 


5. Subsequent to learning the results of the above inspection, 
and based on respondent’s own examination of the lettuce, re- 
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spondent rejected the shipment of lettuce, whereupon complain- 
ant, on or about August 2, diverted the trailer to Newark, New 
Jersey, where it arrived on August 3, 1972. Here again the lettuce 
was federally inspected, with the relevant results as follows: 


“Quality: Clean, closely trimmed, head leaves good green 
color. Average 79% hard to firm, 21% fairly firm. Grade 
defects within tolerance. 


“Condition: Heads or portions of heads not affected by condi- 
tion factors are fresh and crisp. Head leaves: damage by rib 
discoloration averages 3%. Damage by tipburn averages 2%. 
2% decay. Wrapper leaves: No decay. 


“Grade: U.S. No. 1, 79% hard to firm. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 2 layers rear 2 stacks of load.” 


6. The shipment of lettuce was consigned by complaint to 
Alderiso Brothers, Inc., of Newark, New Jersey, who sold the 
lettuce at $4.75 per carton. 


7. The formal complaint was filed on February 12, 1973, which 
was within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant does not contest the fact that respondent rejected 
the lettuce, but alleges that respondent’s rejection was without 
reasonable cause. As proof of this contention complainant points 
to the August 3 inspection results as showing that the good de- 
livery standards for lettuce were met, as set forth in the Depart- 
ment regulation, 7 CFR 46.44(a). Respondent does not seek to 
impeach the results of the August 3 inspection, but contends that 
this inspection does not override the Federal inspection of August 
2 obtained by respondent, which indicated that the lettuce was 
not in suitable shipping condition by virtue of the condition 
factors present, averaging 28%, which were 13% above the 
maximum allowed by the good delivery standards, 7 CFR 46.44 
(a) (2). 


The second inspection was not an appeal inspection and there- 
fore does not automatically supersede the August 2 inspection. 
As to the probative value to be given the results of the two inspec- 
tions, in light of the parties’ conflicting claim as to their evi- 
dentiary worth, it must be noted that both parties rely on inspec- 
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tions which were restricted to a small fraction of the total ship- 
ment. Under the circumstances we are unable to say that the re- 
sults of the August 3 inspection are to be preferred to the results 
obtained on August 2 as being more indicative of the condition of 
the lettuce in the shipment, or that the results of the August 3 in- 
spection are conclusive of the condition of the lettuce with respect 
to good delivery standards. 


Complainant alleges further that the price for which the lettuce 
was eventually sold, comparing favorably with the prevailing 
market price, shows suitable shipping condition. In view of the 
fact that neither of the limited inspections show conclusively the 
condition of the lettuce, we must conclude that it would be mere 
speculation to make this determination from the eventual sale 
price which numerous factors, not necessarily relative to the con- 
dition of the lettuce, could influence. 


Complainant has the burden of proving that the lettuce in ques- 
tion met good delivery standards at destination, and that respond- 
ent’s rejection was therefore without reasonable cause. We con- 
clude that complainant has failed to sustain its burden of proof in 
this respect. Accordingly, the complaint should be dismissed. 


ORDER 
The complainant is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,450) 


RUSSELL HUSTON v. SHERWOOD WALDRON. PACA Docket No. 2- 
2756. Decided September 18, 1973. 


Acceptance—Unloading—Inspection—Internal mahogany browning—Seed 
potatoes—Contract—Failure to establish breach of—Reparation 


Where respondent accepted the potatoes in issue, and failed to sustain his 
burden of proof of breach of contract by complainant with resulting 
damages, respondent is liable to complainant for the full purchase price 
thereof in the amount of $940.00 for which reparation is awarded. 


Counterclaim—Dismissal 


Where the counterclaim is without merit, the counterclaim is dismissed. 
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Complainant pro se. 
Respondent pro se. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $940 in connec- 
tion with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent who filed an answer thereto, denying 
liability to complainant. Respondent’s answer included a counter- 
claim against complainant in the amount of $420.80. 


Since the amount involved in this proceeding does not exceed 
$3,000, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. Both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Russell Huston, whose address 
is P. O. Box 44, Perham, Maine. 


2. Respondent is an individual, Sherwood C. Waldron, d/b/a 
Sherwood Waldron, whose address is P. O. Box 72, East Windsor 
Hill, Connecticut. At the time of the transaction involved herein, 
respondent was licensed under the act. 


38. On March 24, 1972, in the course of interstate commerce, 
complainant sold to respondent, by oral contract, three truckloads 
of size A (17-314 inches) foundation Katahdin seed potatoes, 
or a total of 12,000 one hundred-pound bags, at an agreed price of 
$2.35 per cwt., f.o.b., Perham, Maine. Subsequently, complainant 
shipped two truckloads of potatoes from Perham, Maine, to re- 
spondent. Respondent accepted each shipment and payment was 
made in the amount of $1,880. 





1594. PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1592 


4. On May 6, 1972, complainant shipped a third truckload of 
potatoes, consisting of 400 one hundred-pound bags of a size A 
foundation Katahdin seed potatoes, from Perham, Maine, to re- 
spondent at Hatfield, Massachusetts. The total invoice price was 
$940. 


5. On May 7, 1972, the truckload of potatoes arrived at destina- 
tion in Hatfield, Massachusetts. Respondent’s customer, Mr. Ed- 
ward Porada, and respondent’s agent, Mr. George Mudgett, un- 
loaded the potatoes. Respondent visually examined the load, and 
assured Mr. Porada that the potatoes were in suitable condition. 


6. On May 9, 1972, Mr. Porada, after machine cutting of ap- 
proximately 120 one hundred-pound bags of the potatoes for seed, 
discovered internal discoloration. Respondent notified complainant 
on May 11, 1972, of his objection to the shipment. Complainant 
requested a federal inspection. 


7. On May 11, 1972, a federal inspection was made of the pota- 
toes. The certificate of inspection, which was restricted to the 
remaining 264 bags of potatoes, stated in pertinent part: 


Size: Generally 17% to 314 inches in diameter. Practically no 
undersize or oversize. 


Quality: Mature, fairly clean, fairly bright to bright, fairly 
well to well shaped. Grade defects average 2 percent old 
shatter bruises. 


Condition: Firm. In most samples none, some 1 percent, 
few 16 percent, average 2 percent damage by internal ma- 
hogany browning. Average 1 percent damages by dry type 
fusarium tuber rot. No soft rot. 


Grade: Meets quality requirements but fails to grade U.S. 
No. 1 account of condition defects exceeding package tol- 
erance in few samples. 


8. On the basis of the federal inspection, respondent notified 
complainant that he was rejecting the shipment and offered to 
return the 264 one hundred-pound bags of uncut seed potatoes to 
complainant at no cost. Complainant refused to take the potatoes 
back. 


9. The formal complaint was filed on May 25, 1972, which was 
nine months after the cause of action accrued. 
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CONCLUSIONS 


The truckload of potatoes arrived at destination on May 7, 1972. 
Respondent’s agent, Mr. George Mudgett, unloaded the goods; 
and respondent visually examined the potatoes and deemed them 
acceptable. 


The Department has consistently held that acts of dominion and 
control, such as the unloading of produce, constitutes acceptance. 
Antigo Potato Brokerage Exchange v. Franks Distributing Com- 
pany, 27 A.D. 1526. It is our conclusion that respondent accepted 
the potatoes from the complainant. 


No objection was made in connection with the load until four 
days later, on May 11, 1972, two days after respondent’s customer 
noticed internal discoloration which was later found to be internal 
mahogany browning by a federal inspector. 


In the situation at hand, the defect in the potatoes was such 
that it could not be discovered until the potatoes were cut. The 
federal inspection which was made on May 11, 1972, four days 
after arrival, found as condition defects an average of 2 percent 
damage by internal mahogany browning. The inspection determ- 
ined that the load failed to grade U.S. No. 1 only because condition 
defects exceeded package tolerance in a few samples. Respondent 
sought to show that the actual amount of internal mahogany 
browning in the potatoes exceeded that shown by the federal in- 
spection. Respondent submitted an unsworn letter from a potato 
specialist who claimed to have examined two bags of the cut 
potatoes on May 24, 1972, or 17 days after arrival, and to have 
found 25 percent to 33 percent mahogany browning. There is no 
adequate showing on respondent’s part that these bags of cut seed 
were representative samples of the load of potatoes and, in addi- 
tion, the inspection of such cut potatoes made 15 days after cut- 
ting is too remote to be of value. Respondent alleges that another 
inspection of the remaining uncut potatoes was made by a Bill 
Mitchell, which showed an average of 6 percent internal mahog- 
any browning. However, in light of the results of the federal in- 
spection of these same potatoes, we find that respondent has failed 
to prove that this sampling was representative. Having accepted 
the potatoes and having failed to show any breach on the part of 
complainant, we conclude that respondent became liable for the 
full purchase price of the potatoes or $940. Respondent’s failure 
to pay that amount is a violation of section 2 of the act for which 
reparation should be awarded to complainant with interest. 
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Respondent’s counterclaim for $420.80 with expenses resulting 
from complainant’s alleged failure to provide goods of the kind 
and quality called for under the terms of sale should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $940, with interest thereon at 
the rate of 8 percent per annum from June 1, 1972, until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,451) 


GLEN H. MANUEL v. SUNNY PropuctTs, INc. PACA Docket No. 2- 
3011. Decided September 18, 1973. 


Order for undisputed amount 
This order is issued in accordance with the facts and circumstances set 


forth herein. 


Floyd L. Harding, Presque Isle, Maine, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $4,224.56 in connection 
with four (4) shipments of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served on each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto admitting liability to complainant in the amount of 
$3,782.09. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


“If, after respondent has filed his answer to the complainant, 
it appears therein that the respondent has admitted liability 
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for a portion of the amount claimed in the complaint as dam- 
ages, the Secretary ... may issue an order directing the re- 
spondent to pay to the complainant the undisputed on or be- 
fore the date fixed in the order .. .” 


Accordingly, under the authority of the statute quoted above, 
respondent is ordered to pay to complainant, as an undisputed 
amount, $3,782.09. Payment in this amount shall be made within 
thirty (30) days from the date of this order, with interest thereon 
at the rate of 8% per annum from January 1, 1973, until paid. 


Respondent’s liability for payment of the disputed amount is 
left to subsequent determination in the same manner, and under 
the same procedure, as if no order for payment of the undisputed 
amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 15,452) 


CALAVO GROWERS OF CALIFORNIA v. VALLEY AVOCADO SALES, INC. 
PACA Docket No. 2-2765. Decided September 20, 1973. 


Claimed shortages in delivery and check credits—Burden of proof— 
Failure to sustain—Reparation 


Where respondent failed to sustain its burden of proof either as to short- 
ages in delivery or its claim for checks not credited to its account, re- 
spondent is liable to complainant for the total contract prices of $1,423.80 
less the amount of $570.20 already paid complainant by respondent 
thereon, for a balance of $853.60 due complainant, for which amount 
reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
Sharon L. Nolan, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 





1598 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1597 


ration against respondent in the amount $853.60 for the sale of 
four loads of Mexican mangoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the complaint does not 
exceed $3,000, the shortened procedure provided in section 47.20 
of the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure, the parties were given opportunity to file addi- 
tional evidence in the form of sworn statements. Complainant 
submitted an opening statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Calavo Growers of California, 
whose address is P.O. Box 3486, Terminal Annex, Los Angeles, 
California. 


2. Respondent is a corporation, Valley Avocado Sales, Inc., 
whose address is P.O. Box 1177, McAllen, Texas. At the time of 


the transactions involved herein, respondent was licensed under 
the act. 


8. Between February 11 and February 26, 1972, complainant 
sold to respondent, in the course of foreign commerce, 310 flats 
of Mexican mangoes at $4.40 per flat, one flat of Mexican mangoes 
at $4.00 per flat, ten flats of Mexican mangoes at $4.65 per flat, 
and two flats of Mexican mangoes at $4.65 per flat, for a total 


price of $1,423.80. 


4. Prior to the above mentioned sales, the mangoes involved 
herein were stored in storage coolers rented by complainant and 
located on respondent’s premises. Complainant delivered to re- 
spondent from these rented storage coolers located at respond- 
ent’s premises the kind, quality, grade and size of Mexican 
mangoes agreed upon. 


5. Respondent accepted the mangoes involved herein but has 
paid complainant only $570.20, leaving a balance due to complain- 


ant of $853.60. 
6. A formal complaint was filed on October 18, 1972, which 


was within nine months after the causes of action herein accrued. 
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CONCLUSIONS 
Respondent received and accepted the mangoes involved here- 
in and therefore became liable to complainant for the contract 
price of the fruit, or $1,423.80. Of this amount, respondent has 


already paid complainant $570.20, leaving a balance due of $853.- 
60. 


Respondent has alleged, as an affirmative defense to complain- 
ant’s claim for the $853.60, that there were shortages in the 
quantity of mangoes delivered under these contracts amounting 
to a total of $189, and further, that respondent has paid com- 


plainant $253.61 by check dated March 17, 1972, which was not 
credited to respondent’s account. 


Complainant in its opening statement contends that it was never 
notified about the alleged shortages amounting to $189, nor did 
respondent mention such shortages in phone conversations be- 
tween complainant’s representative and Mr. Nassiff, president of 
Valley Avocado Sales, Inc., on April 4, and May 9, 1972, regard- 
ing the transactions involved herein. Complainant’s letters of 
March 16 and April 25, 1972, written to respondent resulted in 


no reply or request from respondent for shortage credits. 


The burden is upon respondent to establish, by a preponder- 
ance of the evidence, its defense that there were shortages 
amounting to $189 for which it was not given credit. We conclude 


that respondent has failed to sustain its burden of proof with 
respect to the claimed shortages. 


Respondent further claims that it was not given credit for its 
cashier’s checks of $253.61 sent to complainant for credit to its 
account. In rebuttal of respondent’s contention, complainant has 
attached a photo copy of a check in the amount of $253.61 drawn 
by respondent in complainant’s favor on February 19, 1972, and 
stamped “Insufficient Funds’’. On the face of this check are listed 
invoices to which the check applies. These invoices are not the 
ones upon which the complaint is based. Complainant’s evidence 
shows that the cashier’s check of March 17, 1972, received from 
respondent, in the amount of $253.61, was a replacement of the 
February 19, 1972, check which was dishonored and was applied 
by complainant to the invoices listed on the original check. Under 
these circumstances, we conclude that respondent’s claim for 
credit on the March 17 check is without merit. 
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The total of the contract prices owed complainant by respond- 
ent in connection with these transactions is $1,423.80. Respond- 
ent has paid complainant $570.20 of this amount, leaving a bal- 
ance due of $853.60. Respondent’s failure to pay this sum to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay to complainant, as reparation $853.60, with interest 
thereon at the rate of 8% per annum from March 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,453) 


FRESHPICT Foops, INC. v. MICHAEL J. NAVILIO, INc. PACA 
Docket No. 2-2953. Decided September 24, 1973. 


F.o.b. transaction—Good delivery standards—Suitable shipping conditions— 
Inapplicability of—Delay in transit—Reparation 


Where respondent accepted the lettuce in issue, and where the warranty of 
suitable shipping conditions is not applicable herein, respondent is liable 
to complainant for the contract price of the lettuce, less the amount al- 
ready paid by respondent thereon, for a total of $2,319.56 for which 
reparation is awarded. 


John R. Catlin, Los Angeles, California, for complainant. 
Le Roy W. Gudgeon, Chicago, Illinois, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $2,319.56 in connec- 
tion with a transaction involving a shipment of lettuce in inter- 
state commerce. 
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A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, were served on respondent. 
A copy of the report of investigation was also served upon com- 
plainant. Respondent filed an answer admitting the purchase of 
a carload of lettuce, but denied liability as alleged in the formal 
complaint. 


Since the amount involved in this proceeding does not exceed 
$3,000.00, the issues are submitted under the shortened procedure 
provided in the rules of practice (7 CFR 47.20). Pursuant to 
this procedure, complainant was given the opportunity but failed 
to file an opening statement. Respondent requested that his an- 
swer to the formal complaint be considered as an answering state- 
ment. Complainant filed a brief. 


FINDINGS OF FACT 


(1) Complainant, Freshpict Foods, Inc., is a corporation 
whose address is 1399 Forrester Road, El Centro, California. 


(2) Respondent, Michael J. Navilio, Inc., is a corporation 
whose address is 38-40 South Water Market, Chicago, Illinois. 
At the time of the transaction involved herein respondent was li- 
censed under the act. 


(3) On or about September 13, 1972, in the course of interstate 
commerce, complainant sold to respondent 960 cartons of two- 
dozen size lettuce “Salad Bowl” brand, at the price of $3.00 per 
carton, plus cooling and top ice, for a total invoice price of $3,- 
208.00 F.O.B. California shipping point. 


(4) The sale was negotiated by a broker, Frank J. Balestrieri 
of Salinas, California, who issued a confirmation of sale in con- 
nection with the transaction on September 14, 1972. 


(5) On September 13, 1972, pursuant to the foregoing con- 
tract, complainant shipped 914 cartons of lettuce, two-dozen size, 
Salad Bowl brand, to respondent at Chicago, Illinois, in car num- 
ber SPFE 454407. 


(6) The shipment of lettuce arrived at Chicago at 2:30 p.m. 
on the afternoon of September 18, 1972, with respondent being 
notified of such arrival on the morning of September 19, 1972. 
The carrier, Southern Pacific Transportation Co., declared that 
the shipment had been delayed one day in transit prior to delivery 
to respondent. 
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(7) Upon application of respondent the lettuce in the car was 
inspected on September 20, 1972, at 10:15 a.m. with the follow- 
ing results in relevant part: 


“Condition of Equipment: Temperature controls running. 


“Temperature of Product: Nearest doorway: Top 39° F. Bot- 
tom 39° F. 


“Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. 


Wrapper Leaves: No decay. 


Head Leaves: Average 4% damage by Rib Discoloration. 
Damage by discoloration following bruising ranges from 1 to 
3 heads per carton, average 8%, occurring throughout pack 
and load. Average 2% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 82% hard or firm, only account of condition. 


“Remarks: Inspection and certificate restricted product and 
lading in upper two layers in that portion of load remaining 
in the car at the time of inspection. 


This car also contained a lot of Celery which was unloaded 
previous to this inspection to make the lettuce accessible for 
inspection.” 


(8) The load of lettuce was accepted and partially unloaded by 
respondent in Chicago, who requested a second inspection of the 
commodity. This inspection was made on September 21, 1972, at 
12:50 p.m., with the results in relevant part as follows: 


“Condition of Car: Temperature controls running. 


“Temperature of Product: Nearest doorway: Top 38° F. Bot- 
tom 40° F. 


“Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. 
Wrapper Leaves: No decay. 


Head Leaves: Average 3% damage by Rib Discoloration. 
Damage by discoloration following bruising ranges in most 
samples from 1 to 3 heads per carton, in some 8 heads av- 
erage 13%, occurs throughout pack and load. Decay ranges 
in one-half of samples from 1 to 3 heads per carton in some 
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10 heads and in many none, average 11%, Bacterial Soft Rot 
mostly early, some in advanced stages with highest percent- 
age of decay occurring in lower layers of load. 


“Remarks: Inspection and certificate restricted to product 
and lading in all layers of all partial and upper two layers of 
all complete stacks in the portion of the load remaining in 
the car at the time of inspection. A restricted inspection was 
previously made in this car in Chicago, Illinois on September 
20, 1972, and reported on Federal Certificate No. 00336.” 


(9) After receiving the results from the inspection of Septem- 
ber 21, 1972, respondent contacted the broker and informed him 
that the lettuce did not meet good delivery standards. Respond- 
ent also instructed the broker to tell complainant that respondent 
would handle the lettuce for his account. After receiving the in- 
spection results, complainant, through the broker, informed re- 
spondent that it would not accept proceeds from such a sale and 
demanded payment of the invoice price. 


(10) Respondent thereafter proceeded to sell the lettuce and 
on October 11, 1972, rendered an accounting to complainant show- 
ing gross proceeds from the sale of the lettuce of $2,576.50 and 
net proceeds in the amount of $888.44. The net proceeds from the 
sale have been paid to complainant. 


(11) The informal complaint was filed on November 14, 1972, 
which was within nine months after accrual of the cause of ac- 
tion alleged herein. 


CONCLUSIONS 


Respondent admittedly accepted the shipment of lettuce in- 
volved herein and is thus liable for the purchase price thereof, 
less damages resulting from any breach of contract by complain- 
ant. Respondent claims that complainant breached the contract of 
sale in that the lettuce failed to meet the good delivery standards 
for lettuce as set forth in the regulations,! in breach of the war- 


1 The regulations (7 CFR 46.44) provide in part that “‘Unless otherwise agreed to be- 
tween the contracting parties ‘Good Delivery’ in connection with F.O.B. contracts of pur- 
chase and sale means that the commodity meets the requirements of the contract at the 
time of loading or sale and, if the shipment is handled under normal transportation serv- 
ice and conditions, will meet the following additional requirements on delivery at the con- 
tract destination: 
(a) Lettuce... 
(2) If the contract does not specify U. S. grade or percentage of condition defects, 
the lettuce at destination may contain a maximum of 15%, by count, of the heads 
in any lot which are damaged by condition defects, including therein not more 
than 9% serious damage of which not more than 5% may be decay affecting any 
portion of the head exclusive of wrapper leaves.” 





1604 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1600 


ranty of suitable shipping conditions accompanying this F.O.B. 
sale (7 CFR 46.48(1) (j)), resulting in damages to respondent. 
As the moving party respondent has the burden of proving, by a 
preponderance of the evidence, the application of the warranty, 
the breach thereof by complainant, and respondent’s resultant 
damages. 


Complainant, in his complaint and brief, has taken the posi- 
tion that due to the delay in transit the good delivery standards 
are not applicable. The parties agree that the lettuce was shipped 
on September 13, 1972, and the evidence in the record establishes 
that when it arrived on the afternoon of September 18, 1972, it 
had been delayed in transit one day. Based upon the evidence and 
on the authority of reported decisions we are of the opinion that, 
due to the one day delay in transit, the commodity in transit was 
not handled under normal transportation service and conditions 
(7 CFR 46.44). See Spata Distributing Co., Inc. v. Frank Ken- 
worth Co., 17 AD 347, where the decision stated that the arrival 
of shipments of potatoes 24 to 28 hours late was not normal trans- 
portation service. See also J. A. Wood Co. v. Grand Union Co., 
20 AD 363. We conclude, therefore, that the good delivery stand- 
ards are not applicable to this shipment, and in the absence of 
any express warranties of grade, quality or condition, that re- 
spondent is liable to complainant for the contract price of the 
lettuce. 


A second issue raised by the pleadings concerns the validity, 
as evidence of the condition of the lettuce on arrival, of the in- 
spection of September 21, 1972, some three and one half days 
after the lettuce was due to arrive. Since we have decided that the 
suitable shipping condition warranty is not applicable, we feel 
that any discussion of this additional issue is unnecessary as it 
could have no influence on the outcome of the case. 


As an additional defense to this complaint, respondent alleges 
that complainant “framed” a load of bad quality lettuce with good 
quality lettuce, with the result that the inspection of September 
20, 1972, did not accurately reflect the quality of the entire ship- 
ment. When a party asserts such a contention he has the burden 
of proving, with a preponderance of the evidence, the contention. 
See Walker and Hagen Packing House v. Amato Brothers Tomato 
Distributors, Inc., 27 AD 1548. We conclude that respondent’s un- 
supported assertion fails to meet the required burden of proof. 
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Finally, respondent makes the assertion that the lettuce was 
actually loaded into the car on September 12, 1972, rather than 
on September 13, 1972, as represented by the complainant. Here 
again respondent fails to offer any supporting evidence of this 
contention, therefore, we must conclude that respondent again 
fails to meet the required burden of proof. 


We have already found that respondent, having accepted the 
lettuce, is liable for the contract purchase price of $3,208.00. Of 
this amount respondent has paid complainant $888.44. This leaves 
an amount still owing complainant of $2,319.56. Respondent’s 
failure to pay complainant this amount is a violation of section 
2 of the Act for which reparation should be awarded with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,319.56 with interest there- 
on at the rate of 8% per annum from October 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL—ON AUTHORIZATION OF COMPLAINANT 
(No. 15,454) 

MONTROSE ORCHARDS v. SOUTHWEST PRODUCE, INC. PACA Docket 
No. 2-3047. In order issued September 4, 1973, by Donald A. 
Campbell, Judicial Officer. 

(No. 15,455) 

SAHARA PACKING COMPANY v. SOUTHWEST PRODUCE, INC. PACA 
Docket No. 2-3051. In order issued September 4, 1973, by 
Donald A. Campbell, Judicial Officer. 

(No. 15,456) 
IMPERIAL WESTERN TOMATO GROWERS AND SHIPPERS INC. v. A. 


A. TOMATO INC. PACA Docket No. 2-2755. In order issued 
September 28, 1973, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 15,457) 


NORTH MARION FRUIT Co., INC. v. GARN L. BAUM. PACA Docket 
No. 2-3018. Reparation of $6,981.21 with 8 percent interest 
from November 1, 1972, awarded complainant against re- 
spondent in order issued September 20, 1973, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 15,458) 


J. L. BRANCH PACKING Co. v. PRIDE PRODUCE SALES. PACA 
Docket No. 2-3092. Reparation of $3,125.00 with 8 percent 
interest from June 1, 1972, awarded complainant against re- 
spondent in order issued September 5, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,459) 


COLORADO POTATO GROWERS EXCHANGE v. HADDAD PRODUCE Co. 
PACA Docket No. 2-3098. Reparation of $12,003.85 with 8 
percent interest from May 1, 1973, awarded complainant 
against respondent in order issued September 12, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,460) 


LOVELY FARMS, INC. v. HADDAD PRODUCE Co. PACA Docket No. 
2-3099. Reparation of $37,269.50 with 8 percent interest from 
May 1, 1973, awarded complainant against respondent in or- 
der issued September 12, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,461) 


MARSHALL PRODUCE Co., INC. v. HADDAD PRODUCE Co. PACA 
Docket No. 2-3100. Reparation of $29,912.50 with 8 percent 
interest from April 1, 1973, awarded complainant against 
respondent in order issued September 12, 1973, by Donald 
A. Campbell, Judicial Officer. 
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(No. 15,462) 


SUNSPICED, INC. v. HADDAD PRODUCE Co. PACA Docket No. 2- 
3101. Reparation of $6,225.73 with 8 percent interest from 
May 1, 1973, awarded complainant against respondent in or- 
der issued September 12, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,463) 


THERIAULT FERTILIZER, INC. v. HADDAD PRODUCE Co. PACA 
Docket No. 2-3097. Reparation of $3,054.50 with 8 percent 
interest from May 1, 1973, awarded complainant against re- 
spondent in order issued September 12, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,464) 


BLUE GOOSE GROWERS, INC. v. PANNO & SONS, INC. PACA Docket 
No. 2-3103. Reparation of $3,023.10 with 8 percent interest 
from January 1, 1973, awarded complainant against respond- 
ent in order issued September 13, 1973, by Donald A. Camp- 


bell, Judicial Officer. 
(No. 15,465) 


HELMS POTATO Co. v. PANNO & Sons, INC. PACA Docket No. 2- 
3102. Reparation of $7,230.50 with 8 percent interest from 
January 1, 1973, awarded complainant against respondent in 
order issued September 13, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,466) 


NUCHIEF SALES, INC. v. PANNO & SONS, INc. PACA Docket No. 
2-3104. Reparation of $2,931.50 with 8 percent interest from 
December 1, 1972, awarded complainant against respondent 
in order issued September 13, 1973, by Donald A. Campbell, 
Judicial Officer. 
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(No. 15,467) 


A. LEvy & J. ZENTNER Co. v. DON MURPHY PRODUCE. PACA 
Docket No. 2-3093. Reparation of $1,066.00 with 8 percent 
interest from February 1, 1973, awarded complainant 
against respondent in order issued September 14, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,468) 


HATANAKA & OTA v. HOUSTON TOMATO DISTRIBUTING Co., INC. 
PACA Docket No. 2-3111. Reparation of $4,700.00 with 8 
percent interest from November 1, 1972, awarded complain- 
ant against respondent in order issued September 14, 1973, 
by Donald A. Campbell, Judicial Officer. 


(No. 15,469) 


MAZZIE FARMS SALES, INC. v. WESTERN PRODUCE Co. PACA 
Docket No. 2-3095. Reparation of $6,880.00 with 8 percent 
interest from December 1, 1972, awarded complainant against 


respondent in order issued September 14, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,470) 


VANTAGE SALES COMPANY v. W. H. NICOLLS. PACA Docket No. 
2-3094. Reparation of $120.00 with 8 percent interest from 
August 1, 1972, awarded complainant against respondent in 
order issued September 14, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,471) 


COLORADO POTATO GROWERS EXCHANGE v. PANNO & SONS, INC. 
PACA Docket No. 2-3107. Reparation of $11,129.31 with 8 
percent interest from May 1, 1973, awarded complainant 
against respondent in order issued September 17, 1973, by 
Donald A. Campbell, Judicial Officer. 
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(No. 15,472) 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. ‘IDAHO DICK’ 
KASSATLY & Co., INc. PACA Docket No. 2-3106. Reparation 
of $7,988.10 with 8 percent interest from April 1, 1973, 
awarded complainant against respondent in order issued 
September 17, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,473) 


NUCHIEF SALES, INC. v. PANNO & Sons, INC. PACA Docket No. 
2-3105. Reparation of $2,568.50 with 8 percent interest from 
December 1, 1972, awarded complainant against respondent 
in order issued September 17, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,474) 


PATT WHOLESALE PRODUCE, INC. v. FoUR SEASONS. PACA Docket 
No. 2-3110. Reparation’ of $1,113.45 with 8 percent interest 
from May 1, 1973, awarded complainant against respondent 


in order issued September 17, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,475) 


BLUE ANCHOR, INC. v. SHELBY WHOLESALE COMPANY. PACA 
Docket No. 2-3118. Reparation of $1,560.00 with 8 percent 
interest from February 1, 1973, awarded complainant 
against respondent in order issued September 19, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,476) 


CHARLES E. GILB COMPANY v. PAN REDDI POTATO SERVICE, INC. 
PACA Docket No. 2-3112. Reparation of $1,645.00 with 8 
percent interest from August 1, 1972, awarded complainant 
against respondent in order issued September 21, 1973, by 
Donald A. Campbell, Judicial Officer. 
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(No. 15,477) 


FRESH PAK, INC. v. A.B.C. FRUIT PRODUCE. PACA Docket No. 2- 
3114. Reparation of $974.90 with 8 percent interest from Au- 
gust 1, 1972, awarded complainant against respondent in or- 
der issued September 21, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,478) 


RUTHERFORD POTATO COMPANY, INC. v. J. B. KRAMER GROCERY 
Co., Inc. PACA Docket No. 2-3115. Reparation of $5,008.84 
with 8 percent interest from April 1, 1973, awarded com- 
plainant against respondent in order issued September 21, 
1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,479) 
TIGER MOUNTAIN ORCHARDS v. PANNO & SONS, INC. PACA 


Docket No. 2-3125. Reparation of $437.50 with 8 percent in- 
terest from November 1, 1972, awarded complainant against 


respondent in order issued September 25, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,480) 


TIGER MOUNTAIN ORCHARDS v. PANNO & Sons, INC. PACA Docket 
No. 2-3126. Reparation of $712.50 with 8 percent interest 
from November 1, 1972, awarded complainant against re- 
spondent in order issued September 25, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,481) 


WILLIAM ANDERSON COMPANY v. JOHN STOKER. PACA Docket 
No. 2-3124. Reparation of $2,825.00 with 8 percent interest 
from April 1, 1972, awarded complainant against respondent 
in order issued September 25, 1973, by Donald A. Campbell, 
Judicial Officer. 
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(No. 15,482) 


CASCOA GROWERS v. PANNO & SONS, INC. PACA Docket No. 2- 
3123. Reparation of $250.00 with 8 percent interest from 
February 1, 1973, awarded complainant against respondent 
in order issued September 26, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,483) 


CASCOA GROWERS v. PANNO & Sons, INc. PACA Docket No. 2- 
3120. Reparation of $637.50 with 8 percent interest from No- 
vember 1, 1972, awarded complainant against respondent in 
order issued September 27, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,484) 


CASCOA GROWERS v. PANNO & Sons, INC. PACA Docket No. 2- 
3121. Reparation of $600.00 with 8 percent interest from 
February 1, 1973, awarded complainant against respondent 
in order issued September 27, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,485) 


CASCOA GROWERS v. PANNO & Sons, INc. PACA Docket No. 2- 
3122. Reparation of $1,093.50 with 8 percent interest from 
February 1, 1973, awarded complainant against respondent 
in order issued September 27, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,486) 


VEG-PAK, INC. v. GRASSO PRODUCE, INC. PACA Docket No. 2-3127. 
Reparation of $3,718.30 with 8 percent interest from October 
1, 1972, awarded complainant against respondent in order is- 
sued September 27, 1973, by Donald A. Campbell, Judicial 
Officer. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 15,487) 


Wasco POTATO GROWERS, INC. v. WESTERN PRODUCE Co. PACA 
Docket No. 2-3128. Reparation of $3,245.00 with 8 percent 
interest from July 1, 1973, awarded complainant against re- 
spondent in order issued September 27, 1973, by Donald A. 
Campbell, Judicial Officer. 
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